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Consulting Organisation

SUBMISSIONS MADE IN RESPECT OF PUBLIC
CONSULTATIONS

During the reporting period, the Privacy Commissioner provided

advice on personal data privacy protection in response to the
following public consultations.

A S

BB EEREERES

The Law Reform Commission of Hong Kong
RIBFEEER

Insurance Authority

Consultation Paper

CRETRMESRAT )RV RERR ST

Consultation Paper on Miscellaneous Sexual Offences

BFRRREARTAOEE AR ER; K (i) FESEEIER
EEIS S| R

Consultation Paper on Draft Guidelines on (i) Fit and Proper
Criteria for Licensed Insurance Intermediaries under the
Insurance Ordinance (Cap. 41); and (ii) Continuing Professional
Development for Licensed Insurance Intermediaries

rba FRERRRELATNMBREMER) RUDEHEANE
A

Public Consultation on Draft Insurance (Financial and Other

Requirements for Licensed Insurance Broker Companies) Rules
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COMMENTS MADE ON PROPOSED LEGISLATION
AND ADMINISTRATIVE MEASURES

During the reporting year, the Privacy Commissioner provided

comments on the following proposed legislation and
administrative measures.

EEAVER / TBUERE

HAs
Organisation

REBRREIEE
Agriculture, Fisheries and Conservation
Department

EMEBINAEHE
Air Accident Investigation Authority

TARTEREE
Civil Engineering and Development
Department

BBREEERRR
Commerce and Economic Development
Bureau

BHE

Correctional Services Department

&8EE

Customs and Excise Department

BEE
Department of Health

BER
Development Bureau

Proposed legislation/administrative measures

2014 FEREE M (IER]) IRFIE SR
Veterinary Surgeons Registration (Amendment) Bill 2014

EHANEREAEMEEREAERNEAER (FAER) RH1DE %
£33

Applicable exemption provisions under the Personal Data
(Privacy) Ordinance for disclosure of personal data based on
health grounds

FHESREER - EHRBEWRERSNLEE
Privacy Impact Assessment Report for Toll Collection System for
Tseung Kwan O - Lam Tin Tunnel

BEEENANE AE W B &2
Proposed statutory Persons-to-Persons Do-Not-Call Register

MOLBEETERE - WV REEERZEERNALITAER
DMRERZALG  RQREERBH AL EAMEIPHEITHEER
Two Privacy Impact Assessment Reports — (1) Installation of
Video Analytic Monitoring System for Behaviour of Persons in
Custody in Pik Uk Prison; and (2) Installation of Electric Locks
Security System with Facial Recognition Features at Pik Uk
Correctional Institution

M FABES ETLIRE - REPEBRAARZE (1) ERATHEEE
EERAG ) RQERNALTBERNEERZS

Two Privacy Impact Assessments Reports — Installation of (1)
Health Signs Monitoring System; and (2) Passage Surveillance
System in Lo Wu Correctional Institution

FERMEAER (B RN EAER SN AT ETEREEDN
HRBREETEIRBETCE

Application of the Personal Data (Privacy) Ordinance in taking
audio and video-recording of the counting process of a large
amount of cash and bearer negotiable instruments

TEBUNER AR FEITEC I E AR AR &%
Installation of dash cam inside government vehicles and use of
video records

LR SES MBI BT AR RBIE AT RAERBTENIALBZET
L3R =

Privacy Impact Assessment Report on Preparatory Work for
Traffic Offence Enforcement by Video Analytic Technology
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His
Organisation

HER

Education Bureau

EEEEE e
Electoral Affairs Commission

EFRERESGEE
Electronic Health Record Office

RIBREE
Environmental Protection Department

BYIRBELEE
Food and Environmental Hygiene
Department

BYREER
Food and Health Bureau

RBEBR

Home Affairs Department

BBEREES
Hong Kong Housing Authority

ARSEEER

Immigration Department

BT
Labour Department

EEAVED 1 1T IE e

Proposed legislation/administrative measures

HEARHAFTERENEAERERZREN 158 | #H
“Opt-out Mechanism” for transfer of personal data of children
with special educational needs

EERIEC| Bk
Draft Guidelines on Election

BERREAEENEIELZWEATE
Consultancy Study on Patient Portal and Data Sharing
Restriction

ZREREREIZEUITERES LB K EIT
Installation of CCTV surveillance for enforcement of marine
littering offences

TEH8 7 2258 360 AR
Installation of 360 degrees cameras in coastal areas

EAHRIARERETEAR
Installation of people counting camera at public toilets

BREERETE

Voluntary Health Insurance Scheme

it IR S 1R 4 38 A B AR E R
Provision of land licensees’ contact information by District Lands
Officers

2019 FEEYEIE (BT IRHIER - EEERIE T
Building Management (Amendment) Bill 2019 - Drafting
Instructions

ERHEMBUTEPIRRHEEAERNRERK
Exemption clause on requesting other government departments
for providing personal information

FHEEDHEREFEIRE

Application under Subsidised Sales Flats Schemes

FAB BT AE I — R E R AN RS D MARET

Privacy Impact Assessment on the System Analysis and Design
of the Next Generation Electronic Passport System

HHARESRRE=ERBEENALBETERSE (E2F
£7)

Privacy Impact Assessment (Part 2) on the Phase Il
Implementation of the new Immigration Control System

FIZ BN 4B P By T RIS 8%
Publication of adverse records of employment agencies




s
Organisation

BEIMAEEIEIEER
Mandatory Provident Fund Schemes
Authority

BUFEMBHEERNE
Office of the Government Chief Information
Officer

ZYREEEF

Rating and Valuation Department

EnE
Transport Department

EnkERER
Transport and Housing Bureau

FEBHEE N EF R PCPD ANNUAL REPORT - 2018-19 87

EEAVES /TR

Proposed legislation/administrative measures

BRGRBENAREMMNOEARFEFERNRFEEMEN
)

Consultation on dissemination of mandatory provident fund
information and messages to users of e-enquiry of personal
account

ZIhREEBEARARTE

Multi-functional Smart Lampposts Pilot Scheme

RIBCEAZE R (FARR) RGIEEEA &R
Acquisition of personal data under the Personal Data (Privacy)
Ordinance

ENTERAZERRESER (CCTV) REAMIESI
Guidelines for Installation of Closed Circuit Television (CCTV)
Systems inside Taxi Compartments

RBE (KFR) B BREAGNLBEZETLRE
Smart Traffic Control System for Tai Tam Road (Dam Section)
Privacy Impact Assessment Report

EERPEBRBABINE F TR
Application for new electronic payment system in green minibus
service

—uREBEAREN [ EBHITS | AR
Consultation on All-in-One Mobile Application “Hong Kong
eMobility”

EEEHE FRREBHOAE - Rt OB ETMER
H

[

Privacy Impact Assessment Report on Installation of Traffic
Detectors on Selected Strategic Routes - Design and
Construction

MEEEHEERGAKREN SRR ET L
Privacy Impact Assessment Report on Study and High-level
Design on In-vehicle Units System for Toll Collection

SRR EE / R ERAIT AR REABE DR BAERS
N2 R

Privacy Impact Assessment Report - Study on Enhancement
Works for the Video Pedestrian Detection Systme at Link Road/
Broadwood Road and Pilot Automatic Traffic Survey System

NHZBEE AT E
Public Transport Fare Subsidy Scheme
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E1.1- ERBIER

LERHEEE
Appeal dismissed

1 3 ?;SGS

APPEALS LODGED WITH THE ADMINISTRATIVE
APPEALS BOARD

The Administrative Appeals Board (AAB), established under the
Administrative Appeals Board Ordinance (Cap 442), is the statutory
body that hears and determines appeals against the Privacy
Commissioner’s decisions by a complainant, or by the relevant
data user being complained of. The statistics and some notable
case notes during the reporting year are found in the ensuing
paragraphs.

Statistics of AAB cases concluded in the reporting year

A total of 16 appeal cases were received and a total of 16 appeals
were concluded during the reporting year.

Except for two appeal cases, the remaining 14 appeal cases were
eventually dismissed by the AAB or withdrawn by the appellants.
(Figure 1.1)

Figure 1.1 - Results of appeal cases

LB RSE ERBHEE
(82%) Appeal withrawn Appeal allowed Appeal partly allowed
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HYFLRBEERENETRAE

FERILFEN LR

Appeal against the Privacy Commissioner’s

decision not to carry out

or terminate an investigation
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Statistics of AAB cases newly received/under processing
in the reporting year

Of the 16 appeal cases received in the reporting year, 15 appealed
against the Privacy Commissioner’s decision not to carry out
or terminate an investigation. The Privacy Commissioner could
make these decisions on the grounds that: (i) there was no prima
facie evidence to support the alleged contravention; (ii) the party
being complained against had taken remedial action to rectify
the alleged contraventions; (iii) the primary subject matter of
the complaint was considered not to be related to personal data
privacy; (iv) the complaints were considered to be vexatious; (v)
the complaints were not considered to have been made in good
faith; (vi) the DPPs were considered not to be engaged at all, in
that there had been no collection of personal data and/or (vii)
the ulterior motive of the complaint in question did not concern
privacy and data protection.

One appeal was against the Privacy Commissioner’s decision not
to serve an enforcement notice after investigation. (Figure 1.2)

Figure 1.2 - Nature of the appeals

HEYFBEERERRE
TREHITEAN LK
Appeal against the Privacy Commissioner’s
decision not to serve an enforcement notice
after investigation

=
17]'\
Cases

(6%)
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ME LM 16 RINFERNEEEMN LFREZR  Of these 16 newly received appeal cases which were still under

B ERPRIEEERCRABRGIDIRIE processing, seven cases involved alleged contraventions of

ERFEA c NRERIEBTIEREMERE  the Data Protection Principles of the Ordinance, eight cases

Ko MES—REDY REIRIERBTERKE involved alleged non-compliance with data access request and

ERERRREERREA - (B1.3) the remaining one involved alleged non-compliance with a data
correction request and DPPs. (Figure 1.3)

1.3 - LR PR B ELS & B DB R E Figure 1.3 - The provisions of the Ordinance involved in the
appeals

TEBREEMENER

Non-compliance with

ERIRESEREL data access request
Contraventions of DPPs =
7% Cases TERIEERNERRREERRA
(44%a);es (50%) Non-compliance with data
correction request and DPPs
1 ?;SES
(6%)

O

Total : 6Cases

FHEEBERREERNRAMN LFEREF Of those appeal cases involving the alleged contraventions of
(—RERTESZR—BREERERLA) Data Protection Principles (one appeal might involve more than
AR RBFEER/FFAFREBAE one Data Protection Principle), six cases involved excessive and/or
B MRS REAERNVEREME RREH unfair collection of personal data; two cases involved accuracy and
B, ORI RAKLEREEZTABRBETFER duration of retention of personal data; four cases involved the use
R/ EEHEAER  ZRSREAER  and/or disclosure of personal data without the data subject’s prior
HNREZR —RIRELRMEAENLBEER consent; three cases involved security of personal data and one
B - case involved the data user’s privacy policies and practices.
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The following are four notable case notes out of the 16 completed

AAB cases during the reporting year.

Appeal Case Note One (AAB Appeal No. 27/2017)

A church disclosed the personal data of the complainant’s
wife to a regulatory body in response to a complaint
investigation by the regulatory body — whether section 60B(c)
exemption applies - section 60B(c) should not be restricted to
situations where legal proceedings, legal claims or complaints
have been commenced or lodged against the relevant data
user — section 60B(c) also applies to any appropriate
prophylactic actions to be taken by the relevant data user to
prevent the situation from ballooning into a formal dispute.
Coram: Mr Cheung Kam-leung (Deputy Chairman)
Dr. Cheung Chor-yung (Member)

Ms. Poon Wing-yin (Member)

Date of Decision: 31 December 2018

The Complaint

The Appellant and her husband were members of a church
in Hong Kong (“Church”). Due to disagreement between the
couple and other members of the Church, the couple was
only allowed to attend limited activities of the Church.

The husband subsequently made a complaint to the Equal
Opportunities Commission (“EOC”") alleging that the Church
imposed such restriction on him due to his medical condition.
In response to EOC's request for details of cases in which the
Church imposed similar restriction on other church members
without such medical condition, the Church mentioned
a number of past improper conduct of the Appellant to
substantiate the Church’s action.

The Appellant considered that the matters disclosed were
irrelevant to her husband’s complaint to EOC. Revealing her
identity to EOC was also unnecessary especially when EOC
had already suggested that the Church could anonymise an
individual’s name in its response. Hence, the Appellant made
a complaint to the Privacy Commissioner.
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The Privacy Commissioner’s Decision

Upon completion of the investigation of the complaint, the
Privacy Commissioner was of the view that the Church’s
disclosure of the Appellant’s personal data to EOC was
necessary in order to deal with some of the allegations
contained in her husband’s complaint to EOC which also
involved the Appellant as a victim.

In addition, the exemption under section 60B(c) of the
Ordinance applied to the present case where the Church
disclosed personal data in order to defend its rights in
an investigation conducted by EOC under the Disability
Discrimination Ordinance.

The Privacy Commissioner considered that there was no
contravention of the requirements under the Ordinance by
the Church. The Privacy Commissioner then exercised his
discretion not to investigate the matter further pursuant to
section 39(2)(d) of the Ordinance. Dissatisfied with the Privacy
Commissioner’s decision, the Appellant lodged an appeal to
the AAB.

The Appeal

The AAB agreed with the Privacy Commissioner that in the
husband’s complaint, majority of the information submitted
to EOC by the Appellant’s husband involved himself and
the Appellant. Therefore, it was necessary for the Church
to disclose to EOC the reasons and details of the restriction
imposed on the Appellant to attend Church activities to rebut
the case.

The AAB also considered that the Church exercised its right
under the Disability Discrimination Ordinance to submit
information (including the disclosure of the Appellant’s
personal data) for EOC’s consideration to prevent any adverse
decision made against the Church by EOC or any possible
claims against the Church by the Appellant’s husband. This
completely fell within the exemption of using the personal
data for “establishing, exercising or defending legal rights in
Hong Kong” under section 60B(c) of the Ordinance.

The AAB further adopted the ruling in AAB Appeal No. 55 of
2014 that section 60B(c) of the Ordinance applies to situation
where the relevant data user would like to take appropriate
prophylactic actions in a bid to prevent the situation from
ballooning into a formal dispute.

The AAB’s Decision
The appeal was dismissed.
The Appellant appeared in person

Miss Catherine Ching, Legal Counsel, for the Respondent (Privacy
Commissioner)
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Appeal Case Note Two (AAB Appeal No. 33/2017)

Disclosure of particulars of a litigation in a prospectus —
Redaction of name of the Appellant — Whether still constituted
personal data — It was not reasonably practicable to ascertain
the identity - Listing rules do not by themselves constitute
enactments — Other ordinances must be considered together
— Section 60B(a) exemption

Coram:  Mr Paul LAM Ting-kwok, SC (Chairman)
Mr LAM Tak-hing (Member)

Mr TSANG Mo-chau (Member)

Date of decision: 12 September 2018
The Complaint

The Appellant had received treatment from Doctor Y in
a medical centre. Later, the Appellant commenced legal
proceedings in the High Court of Hong Kong against Doctor
Y and the medical centre to claim damages for medical
negligence. The particulars of the claim (including the name
of the Appellant) had been reported widely by the mass
media in Hong Kong. The name of the Appellant could also be
found in the entry concerning Doctor Y in Wikipedia.

The medical centre was a wholly-owned subsidiary of
Company A. Doctor Y was the founder, a principal shareholder,
chairman of the board of directors and an executive director
of Company A.

In the application proof prospectus of Company A for its
intended listing on the Main Board of the Stock Exchange of
Hong Kong (“SEHK"), although Company A did not disclose
the name of the Appellant, it mentioned the medical incident
of the Appellant and the said litigation, including the
date of the writ of summons, a description of the medical
negligence, the amount of the claim and the stage of the legal
proceedings (“Relevant Information”).

The Appellant made a complaint with the Privacy
Commissioner, alleging that the Relevant Information
constituted her personal data and that Company A disclosed
the Relevant Information in the prospectus without her prior
consent.

93
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The Privacy Commissioner’s Decision

The Privacy Commissioner decided not to pursue the
Appellant’s complaint further based on the following
grounds:—

(1) The Relevant Information did not constitute personal
data of the Appellant because the name of the Appellant
was not mentioned in the prospectus and the identity of
the Appellant could not be discerned from the Relevant
Information alone.

(2) Company A complied with the requirements of laws to
disclose the Relevant Information in the prospectus.
Although the identity of the Appellant could be
discerned by combining the Relevant Information and
the reports in the mass media, it was not reasonable
to prevent Company A from disclosing the Relevant
Information, especially when the identity of the
Appellant had already been disclosed through some
other channels.

The Appeal
Whether the Relevant Information constituted personal data

The AAB considered that since the name of the Appellant
was not mentioned in the Relevant Information, the critical
question, according to the definition of “personal data” in
section 2(1) of the Ordinance, was whether it was “reasonably
practicable” (not simply “practicable” or “possible”) to ascertain
the identity of the Appellant indirectly from the Relevant
Information.

The prospectus stated that the letter of legal advice in respect
of the said legal proceedings would be available for public
inspection. Having examined the letter of legal advice, the
ABB found that the name of the Appellant had been redacted
in the letter and it was impossible to ascertain the identity of
the Appellant from the letter. Further, Company A confirmed
that no member of the public had actually inspected the
letter.
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The Appellant asserted that since the Relevant Information
contained the date of the writ of summons, anyone who
knew the names of the defendants could find out the identity
of the Appellant from a search of the daily log book kept by
the Court Registry. While the AAB agreed that it would be
“possible” for the identity of the Appellant to be ascertained
by this means, the AAB could not satisfy itself that it was
“reasonably practicable” to do so because ascertaining the
identity of the Appellant through a search of the daily log
book of the Court Registry required certain degree of legal
knowledge, efforts, time and expenses. Further, the identity
of the plaintiff in the said legal proceedings was immaterial to
potential investors.

Although the AAB found that the appeal could be dismissed
on the said ground alone, the AAB still gave its views on
whether the exemption under section 60B(a) of the Ordinance
applied to this case.

Whether disclosure of the Relevant Information in a prospectus
was exempted

The Appellant alleged that the use of the Relevant
Information in the prospectus by Company A was for a
new purpose without the Appellant’s consent and hence
contravened Data Protection Principle 3. Although the Listing
Rules and guidance of SEHK required a company to be listed
and its directors that were involved in a litigation of material
importance (no matter the litigation had happened or would
happen) to disclose the litigation in a prospectus, the relevant
requirements did not constitute “enactments”. Therefore, the
exemption under section 60B(a) of the Ordinance did not

apply.

The AAB opined that relevant requirements must be
considered together with section 3 in Part 2 of the Securities
and Futures (Stock Market Listing) Rules. Section 3(a)
provides that an application for listing must comply with
the requirements imposed by SEHK. Further, under section
3(c), Company A was obliged to provide the particulars of
pending legal proceedings because an investor needed this
information to make an assessment of the financial position
of Company A.
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Although the relevant requirements did not specify what
particulars need to be disclosed, the AAB took the view
that it was a must for Company A to disclose the Relevant
Information because:-

(1) The business of Company A was to provide medical
services. Medical negligence claims would have a
potential impact on the reputation and prospects of
Company A;

(2) The amount of claim would have direct potential
implications on the financial position of Company A; and

(3) The time when legal proceedings were commenced,
and the stage of the legal proceedings, would indicate
how imminent or remote the company might suffer any
adverse impact due to the legal proceedings.

The AAB concluded that, assuming that the Relevant
Information constituted personal data of the Appellant,
section 60B(a) of the Ordinance applied to this case. That is,
the disclosure of the Relevant Information was exempted
from Data Protection Principle 3.

The AAB'’s Decision
The appeal was dismissed.

Mr Valentine Yim See Tai and Mr Leung Sze Lum, Legal Counsels
instructed by Messrs Lee Chan Cheng Solicitor, for the Appellant

Miss Cindy Chan, Legal Counsel, for the Respondent (Privacy
Commissioner)

Mr Authur Yip, Legal Counsel instructed by Messrs Hoosenally &
Neo Solicitors & Notaries, for the Person bound by the decision
appealed against (Company A)
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Appeal Case Note Three (AAB Appeal No. 1/2018)

A service member of the Fire Services Department was
required to report details of his or her injuries whilst off-
duty - Data Protection Principle 1 — The revised reporting
form only required provision of information as to nature of
injury and time/date of occurrence - Information collected
was necessary for and directly related to the functions of the
Fire Services Department — Additional information collected
by superiors — Discretion must be exercised with justifiable
reasons and data collected must not be excessive

Coram: Mr Alan NG Man-sang (Deputy Chairman)
Mr Lawrence NG San-wa, M.H. (Member)
Mr SO Yiu-wing (Member)

Date of decision: 15 February 2019

The Complaint

The Appellant was a Senior Station Officer of the Fire Services
Department (“FSD”). Under Fire Services Ordinance, the
Director of Fire Services may make “Fire Services Department
General Orders” (“Orders”) to provide for matters in relation to
performance of duties by service members of FSD.

Pursuant to the Orders, if a service member sustained injuries
whilst off-duty, the service member was required to report to
his or her superiors. The FSD also devised a reporting form,
requiring the provision of the following information:-

(i)  Nature of injury;

(ii) Description of the accident;

(iii) Time and date of occurrence;

(iv) Place of occurrence;

(v)  Witness statement attached: yes/no;

(vi) Whether or not the accident involves elements of crime,
the Police Report Book Number (if any);
(vii) Medical certificate attached: yes/no;

(viii) Any other medical information: yes/no.
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The Appellant considered that the said reporting requirement
contravened Data Protection Principle 1 and made a
complaint with the Privacy Commissioner.

The Privacy Commissioner’s Decision

Upon completion of investigation of the complaint, the
Privacy Commissioner found that other disciplinary forces
in Hong Kong did not require their service members to
report details of their injuries whilst off duty. On the other
hand, according to the figures provided by FSD, only four
incidents in the past five years involved drunkenness or
disorderly conduct of service members. The figures could not
substantiate the collection of accident-related information (i.e.
items (ii), (iii), (iv), (v) and (vi)). However, having considered
that the main functions of FSD are fire suppression and rescue
services, the collection of injury-related information (i.e. items
(i), (vii) and (viii)) was not excessive.

Subsequently, the FSD revised the reporting form in that if a
service member sustained injuries whilst off duty, the service
member was required to complete only Part | of the revised
reporting form that concerned nature of injury and the time
and date of occurrence (i.e. items (i), (iii), (vii) and (viii)). A
supervisor might require the service member to provide
additional information in Part Il of the revised reporting
form only if the superior considered the said information
insufficient to assess the suitability of the service member to
perform his or her duties.

The Privacy Commissioner considered that FSD had taken
remedial action to comply with the requirements for collection
of personal data under the Data Protection Principle 1.
Hence, the Privacy Commissioner decided not to pursue the
Appellant’s complaint.

Dissatisfied with the Privacy Commissioner’s decision, the
Appellant lodged an appeal to the AAB.
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The Appeal

The AAB acknowledged several facts — the duties of service
members put a great demand on their physical fitness; service
members were required to save lives of civilians when in
danger; and injuries of service members might pose risk
not only to the lives of civilians being rescued, but also the
own lives of service members as well as the lives of their
colleagues. The AAB therefore considered that the reporting
requirement imposed by the FSD on the service members to
be necessary and directly related to the functions of the FSD.
Although the superiors of the FSD were not medical experts,
they were better placed than the service members concerned
to conduct the assessment as to whether additional
information was required.

Further, the AAB considered that it was proper to confer upon
a superior of the FSD discretion to seek additional information
from service members. However, a superior of the FSD must
have reasonable ground to substantiate his or her belief that
the collection of additional information was necessary and
that the additional information must not be excessive for the
collection purpose.

Having considered that the FSD had taken remedial action to
revise the reporting form, and having understood that further
amendments to the Orders would only be made pending the
decision of this appeal, the AAB agreed to the decision of the
Privacy Commissioner that any further investigation of the
case could not reasonably be expected to bring about a more
satisfactory result.

The AAB’s Decision
The appeal was dismissed.
The Appellant appeared in person

Miss Cindy Chan, Legal Counsel, for the Respondent (Privacy
Commissioner)

Miss Venus Cheung, Senior Government Counsel (Ag.), for the
Person bound by the decision appealed against (Director of Fire
Services)
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Appeal Case Note Four (AAB Appeal No. 11/2018)

A publisher was authorised to publish the judgment of a
civil appeal case in law reports — The applicant of the appeal
alleged that the correspondence exchanged between the
publisher and the Judiciary in the course of publishing the
judgment contained personal data of the applicant - The
publisher refused a data access request made by the applicant
- The applicant considered that the publisher was a data user
as the publisher processed his personal data for commercial
gain - Sections 2(1) and (12) of the Personal Data (Privacy)
Ordinance and Data Protection Principle 2(4) — The publisher
held, processed or used the data solely on behalf of the
Judiciary — The publisher as a data processor was under no
obligation in law to comply with the data access request
Coram:  Mr Erik Ignatius SHUM Sze-man (Deputy Chairman)
Ms Grace CHAN Man-yee (Member)

Mr Dennis WONG Chiu-lung (Member)

Date of decision: 21 February 2019
The Complaint

The Appellant was an applicant of a civil appeal case. Under a
contract between Company X (“Publisher”) and the Judiciary,
the Publisher was authorised to report the judgment of the
case in the Hong Kong Law Reports & Digests (“Law Reports”).
The Publisher was also required to prepare the headnote and
catchwords for the judgments reported in the Law Reports.
The Appellant alleged that the correspondence exchanged
between the publisher and the Judiciary in the course of
publishing the judgment contained his personal data. The
Appellant made a data access request (“DAR”) to the Publisher
for copies of the correspondence. The Publisher refused the
DAR. The Appellant considered that the publisher was a data
user as the publisher processed his personal data on behalf of
the Judiciary for commercial gain. Hence, the Appellant made
a complaint with the Privacy Commissioner.
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The Privacy Commissioner’s Decision

Upon completion of investigation of the complaint, the
Privacy Commissioner found that the communications as
referred to in the DAR were incidental to the contractual
duty of the Publisher. The Publisher was a contractor of the
Judiciary to publish the Law Reports on the Judiciary’s behalf.
The publisher was unable to control the collection, holding,
processing or use of the personal data in the Law Reports. In
accordance with section 2(12) of the Ordinance, the Publisher
was a “data processor’, not a “data user” of the requested data.
Therefore, the Privacy Commissioner considered that the
Ordinance did not apply to the Publisher, and the Publisher
was not obliged to comply with the Appellant’s DAR.

Further, having examined the content of the relevant
documents provided by the Publisher, the Privacy
Commissioner found that although the name and the citation
of the Judgment were mentioned in the communications
between the Publisher and the Judiciary, the purpose of
such communications was obviously to seek approval from
the Judiciary by the Publisher in publishing the Law Reports
(which was one of the contractual duties of the Publisher), not
to compile the Appellant’s personal data.

Based on the mentioned circumstances, the Commissioner
decided not to pursue the Appellant’s complaint.

Dissatisfied with the Commissioner’s decision, the Appellant
lodged an appeal to the AAB.

The Appeal

The AAB dismissed the Appellant’s appeal based on the
following grounds —

(@) “Data user”or“data processor”

Under section 2(12) of the Ordinance, if the
Publisher was holding, processing or using the data
solely on behalf of the Judiciary (but not for any
of its own purposes), the Publisher was not a data
user as defined in the Ordinance.

Before the publication of the Law Reports, any
personal data of the Appellant in the judgment
was supplied by the Judiciary, and the data would
be digested and reproduced in the headnote and
catchwords. Hence, the Publisher did not compile
or collect any personal data of the Appellant
that was not already included in the judgment.
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Therefore, the AAB concluded that the Publisher
was not collecting, holding or processing any
personal data of the Appellant in the Law Reports.

(b) The Publisher“used” data for its own purposes?

On the issue of whether the Publisher “used”
any personal data of the Appellant for its own
purposes, the AAB considered that emphasis
should be placed on the “control” of the Judiciary
on the contents and format of the headnote and
catchwords before the publication of the Law
Reports, not on the subsequent benefits after the
sale of the Law Reports.

In addition, the “complete control” of the Judiciary
was exactly the cause for giving rise to the
existence of the documents that were requested by
the Appellant in the DAR.

Due to the “complete control” of the Judiciary
on the contents and format of the headnote and
catchwords, the Publisher used the personal
data in the headnote and catchwords solely on
behalf of the Judiciary (not for the Publisher’s
own purposes). Hence, the Publisher, as a “data
processor” under section 2(12) of the Ordinance,
solely used the personal data on behalf of the
Judiciary for publishing the Law Reports.

After the Judiciary approved the headnote and
catchwords and had the Law Reports published as
required under the contract, all subsequent work of
the Publisher (such as marketing, sale and control
of target subscribers) were totally irrelevant.

The AAB'’s decision
The appeal was dismissed.
The Appellant appeared in person

Mr Dennis Ng, Legal Counsel for the Respondent (Privacy
Commissioner)

Miss Agatha Zhang, for the Person bound by the decision
appealed against (Company X)
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LEGAL ASSISTANCE SCHEME

The Legal Assistance Scheme commenced on 1 April 2013.
Under the scheme, the PCPD may provide assistance to a person
who has suffered damage by reason of a contravention under
the Ordinance and intends to institute proceedings to seek
compensation from the data user at fault. In the reporting year, the
PCPD received eight legal assistance applications, all of them were
preceded by a complaint made with the PCPD.

These applications involved contraventions of the Ordinance in
respect of: (i) collection of personal data; (ii) accuracy of personal
data; (iii) the use or disclosure of personal data; (iv) security of
personal data; and (v) data access and correction request.

Nature of alleged contraventions
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DPP6 - data access and

personal data correction requests

Cases Cases
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N.B.: One case may involve contravention of more than one DPP.

During the reporting year, the PCPD handled 11 applications
(including three brought forward from last year). Of these
applications, six applications were completed and five applications
were still under consideration as at the end of the reporting
period.

Of the six cases completed, one was withdrawn by the applicant,
three were granted legal assistance and two were refused. The
main reasons for refusing applications were the absence of a
question of legal principle and the applicants’ failure to provide
evidence to substantiate any damage suffered.



