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The purpose of publishing AAB's decisions in PCPD's website is primarily to promote awareness and understanding of, and compliance with, the Personal Data (Privacy) Ordinance.  The general practice of PCPD is to upload AAB's decisions on an "as is" basis.  Use of any personal data contained in AAB's decisions for any other purpose may constitute a breach of the Personal Data (Privacy) Ordinance.
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is exempt from the provisions of data protection principle 3 if each of the 

conditions specified in subsection (2) is satisfied. 

(2) The conditions 

(a) the personal data transferred or disclosed is not more than necessary 

for the purpose of the due diligence exercise; 

(b) goods, facilities or services which are the same as or similar to those 

provided by the data user to the data subject are to be provided to the 

data subject, on completion of the proposed business transaction, by a 

party· to the transaction or a new body formed as a result of the 

transaction; 

(c) it is not practicable to obtain the prescribed consent of the data subject 

for the transfer or disclosure. 

(3) Subsection (1) does not apply if the primary purpose of the proposed 

business transaction is the transfer, disclosure or provision for gain of the 

personal data. 

(4) If a data user transfers or discloses personal data to a person for the 

purpose of a due diligence exercise to be conducted in connection with a 

proposed business transaction described in. subsection (I), the 

(a) must only use the data for that purpose; and 

(b) must, as soon as practicable after the completion of the due 

diligence exercise— 
(i) return the pers~nal data to the data user; and 

(ii) destroy any record of the personal data that is kept by the person. 
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(5) A person who contravenes subsection (4) commits an offence and is 

liable on conviction to a fine at level 5 and to imprisonment for 2 years. 

(6) In this section— 

due diligence exercise （盡職審查）， in relation to a proposed business 

transaction, means the examination of the subject matter of the transaction 

to enable a party to decide whether to proceed with the transaction; 

provision for gain （為得益而提供）， in relation to personal data, means 

provision of the data in return for money or other property, irrespective 

of whether— 
(a) the return is contingent on any condition; or 

(b) the person who provides the data retains any control over the use of the 

data." 

78. As noted by the Commiss_ioner (at R's Skel §§48-51), the Appellant's 

reliance on section 63B is a new allegation which was never advanced in the 

NOA, let alone in the course of the Commissioner's investigations. Without 

prejudice to the foregoing, we will consider the merits of the argument below. 

79. To start with, section 63Bofthe PDPO is not applicable here as we are not 

concerned with a due diligence exercise for the purpose ofM&A. Nevertheless, 

the Appellant stresses that the statutory exemption recognises that it is often 

impractical to obtain the prescribed consent of the data subject and seeks to 

address the practical needs of businesses to disclose or transfer information which 

may contain personal data in an intended acquisition, merger or transfer of 

businesses. Apparently, the Appellant seeks to rely on such exemption in support 
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of its argument that disclosure or transfer of information following M&A is 

widely accepted as the norm, and should not be treated as use for a new purpose. 

80. With respect, if the disclosure or transfer of personal data for a due 

diligence exerci~e of M&A does not constitute use for a new purpose, there would 

have been no need for an exemption under section 63B to begin with. Hence, the 

Appellant's suggestion that the provision somehow supports its argument that 

there is no use for a new purpose, is putting the cart before the horse. 

81. In his oral closing submissions, leading counsel for the Appellant suggests 

that it is very common for personal data to be acquired or transferred during M&A 

transactions, and he has cited the example of acquisition of various hotel groups 

around the globe. ~owever, we are not concerned with a scenario where a 

company is taken over by another buyer per se. In that scenario, provided that 

the same business or services are carried out by the buyer, it may be said that the 

use of personal data by the buyer falls within DPP3(4) and hence does not 

constitute a new purpose. This is however different from the present scenario 

where the buyer (namely the Appellant) is engaging in various other businesses 

through different subsidiarie_s, and the personal data is accessed not only by the 

original business but also businesses of other subsidiaries of the group. Yet, these 

subsidiar!es are separate legal persons. The disclosure or transfer of personal data 

to these subsidiaries is, by nature, not dissimilar to the disclosure or transfer of 

personal data to other third party company or entity. Notwithstanding the fact 

that the subsidiaries are within the same group, they remain separate legal persons 

pursuing their distinct and separate businesses (under different brands). 

82. With respect to the third argument, the Appellant relies on the statutory 

defence in section 65(3) of the PDPO. Section 65 provides as follows: 
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"65. Liability of employers and principals 

(1) Any act done or practice engaged in by a person in the course of his 

employment shall be treated for the purposes of this Ordinance as done or 

engaged in by his employer as well as by him, whether or not it was done 

or engaged in with the employer's knowledge or approval. 

(2) Any act done or practice engaged in_ by a person as agent for another 

person with the authority (whether express or implied, and · whether 

precedent or subsequent) of that other person shall be treated for the 

purposes of this Ordinance as done or engaged in by that other person as 

well as by him. 

(3) In proceedings brought under this Ordinance against any person in 

respect of an act or practice alleged to have been done or engaged in, as the 

case may be, by an employee of his it shall be a defence for that person to 

prove that he took such steps as were practicable to prevent the employee 

from doing that act or engaging in that practice, or from doing or engaging 

in, in the course of his employment, acts or practices, as the case may be, 

of that description. 

(4) For the avoidance of doubt, it is hereby declared that this section shall 

not apply for the purposes of any criminal proceedings." 

83. Yet, the Appellant has not condescended onto particulars as to the steps as 

were practicable which were taken by the Appellant to prevent the breaches by 

the employees of the Appellant's group. For instance, it is not the case that the 
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Appellant has produced internal guidelines and a breach resulted due to the non­

compliance with such guidelines by a staff. It is, to say the least, questionable if 

the Appellant cou.ld indeed attribute the responsibility in any breach ofDPP3(1) 

to employees alone. Taking Case (1) as illustration, as pointed out in R's Skel 

§30, the Appellant accepted in its letter dated 5 October 2021 that, since the 

Daughter and the Grandmother were both registered with the same phone 

number, when Dr Rebom's staff conducted a search using the Grandmother's 

contact number in the System, records of the Daughter and the Grandmother were 

shown together and were not accessed without authorization or accidentally. In 

other words, Dr Reborn's staff was simply doing what was allowed under the 

System. It is not a case of employees committing a breach for which the 

Appellant has taken such steps as were practicable to prevent. 

84. Fundamentally, the underlying problem stems not from the acts or 

practices of employees per se, but rather the design and features of the System 

including in particular the ability of frontline staff to search and access personal 

data of customers across different bran~s of the Appellant, thereby resulting in a 

contravention of DPP3(1). · Such systemic failure could not be lightly brushed 

aside to the employees of the Appellant's group or otherwise excused based on 

alleged steps as were practicable taken out by the Appellant. 

85. For all these reasons, Ground 2 also fails. 

F. ANALYSIS - GROUND 3 

86. Ground 3 concerns alleged procedural irregularities leading to the 

Commissioner's findings and the Decision. 
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87. Nevertheless, as acknowledged in A's Skel §19, as the Board is exercising 

its appellate function and conducting this Appeal by way of re-hearing de nova, 

the procedural irregularities set out in Ground 3 are not a standalone ground, but 

considerations that the Board is urged to take into account when considering the 

Appeal. In other words, given the fact that the Appeal proceeds by way of 

re-hearing de nova and the Appellant is afforded the opportunity to adduce new 

evidence and arguments, any alleged procedural irregularities would have been 

cured by the process of hearing in the Appeal. 

88. As such, the Appellant has fairly acknowledged _in A's Skel §20 that the 

two issues to be decided remain those covered under Ground 1 and Ground 2. It 

follows that Ground 3 is not itself a standalone ground calling for intervention by 

the Board. 

89. Without prejudice to the foregoing, the Appellant has focused on 3 matters 

in A's Skel §29, which the Board will address in tum. 

90. First o囯， the Appellant contends that the Commissioner failed to give 

adequate notice to the Appellant of the allegations or the materials intended to be 

relied upon against the Appellant, and thus failed to give reasonable opportunity 

to the Appellant to make response to them. By way of example, the Appellant 

complains that, whilst the Commissioner provided a draft Investigation Report to 

the Appellant on 16 September 2022 and invited for the Appellant's comments, 

there were some material differences between the draft and the final Investigation 

Report, including in particular Parts V and VI on Enforcement Actions and 

Recommendations. 
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91. With respect, there is little substance in such complaint. The Board notes 

the submissions in R's Skel §56 that, albeit not required under the PDPO, the 

Commissioner on her own initiative provided a draft of the relevant parts of the 

Investigation Report (i.e., the background of the case, the information and 

evidence obtained from the investigation, the information and responses provided 

by the Appellant, findings and contraventions) to the Appellant on 16 September 

2022 for reference and response. By doing so, the Commissioner has informed 

the Appellant not only the gist of the allegations made against the Appellant, but 

also the particulars thereof and the evidence relied upon by the Commissioner. 

There is no sound basis to suggest that, on top of the foregoing, the Commissioner 

must also inform the Appellant the Enforcement Actions and Recommendations 

which rnay be imposed. The latter are obviously follow-up actions which the 

Commissioner could determine in the exercise of her powers and discretion under 

the PDPO, which would necessarily depend on the final investigation results and 

findings. There could not be an onerous obligation imposed on the Commissioner 

to provide those sections to the Appellant in advance for comments, as long as 

the Appellant has been adequately informed of the bases of the allegations. 

92. In any event, the Appellant has had opportunity to deal with the issues of 

Enforcement Actions and Recommendations in this Appeal if it wishes to do so, 

and this should have cured any alleged procedural irregularity.. Yet, despite 

having such opportunity, it speaks volume that the Appellant has advanced no 

substantive argument in its NOA and submissions to challenge the propriety of 

the Commissioner's Enforcement Actions and Recommendations. 

93. ~'the Appellant contends that the Commissioner failed to provide 

adequate reasons for her decision, and failed to show how, on all the matters and 

materials before her, she was able to reach her conclusion. For example, the 
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Appellant says that the Commissioner failed to provide adequate analyses and 

reasonings on how the personal data of the customers were used for new purposes 

which were not directly related to the original purposes. 

94. With respect, the Commissioner has set out her findings and reasonings in 

the Investigation Report with great details. Whilst the Appellant disagrees with 

the reasoning of the Commissioner, it is fair to say that the Commissioner did 

articulate why she considered there was a contravention of DPP3(1) in §§27-32 

of the Investigation Report. Among others, the Commissioner reasoned in §29 

of the Investigation Report that the disclosure and · transfer of personal data of 

customers of Primecare and NYMG to frontline staff of·other brands under the 

Appellant was plainly inconsistent with the original purpose of collection of such 

data, and also inconsistent with the data subjects'reasonable expectations of their 

privacy. 

95. In any event, given that the nature of the Appeal is a de nova hearing by 

way of rehearing on the merits, any alleged deficiency in the reasoning of the 

Commissioner is not itself a sufficient ground for setting aside the Decision. 

Instead, the Appellant has had full opportunity to present its case and evidence 

before the Board, and the Board has also provided adequate reasons for its 

decision herein. 

96. l1!J:r.dly_, the Appellant contends that the surprise or undercover visits made 

by the Commissioner were irregular procedures for the purposes of investigating 

these two cases. The Appellant also argues that the complainants should have 

been asked to provide eviden.ce and, alternatively, mediation or conciliation 

should have been pursued without investigations. 
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97. As can be seen from our analysis above, the Commissioner is not solely 

relying on the two complaints in Cases (1) and (2) or the surprise or undercover 

visits in reaching the Decision. Instead, the Commissioner also relies on other 

evidence including the Site Visit and the written replies and screenshots provided 

by the A.ppellant. The Commissioner has also made clear that she is not relying 

on any record of the text message itself in Case (1) as there is no record of the 

same. As the Commissioner has fairly relied on the totality of evidence before 

her and has also afforded opportunity for the Appellant to comment on the same, 

it is difficult to see how this would give rise to alleged procedural irregularity. 

98. Insofar as the surprise or undercover visits are concerned, it is notable that 

section 43(1) of the PDPO provides as follows: 

"43. Proceedings of Commissioner 

(1) Subject to the provisions of this Ordinance, the Commissioner may, for 

the purposes of any investigation— 
(a) be furnished with any information, document or thing, from such 

persons, and make such inquiries, as he thinks fit; and 

(b) regulate his procedure in such manner as he thinks fit." 

99. Given the wording of section 43(1) of the PDPO, the Commissioner should 

have a flexible and wide discretion as to how she may be furnished with any 

information, document or thing and make such inquiries as she thinks fit. There 

is no reason why the site inspections conducted by the Commissioner, which 

target specifically the issue in the present case, should fall outside the ambit of 

section 43(1). 
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100. Moreover, one must not forget that these were steps taken by the 

Commissioner to verify and confirm the findings based on other sources. Instead 

of being procedurally unfair to the Appellant, this seems to be an extra step taken 

by the Commissioner to verify the veracity of her findings. As mentioned, the 

Appellant is in any event afforded opportunity to comment on the same. 

101. For all these reasons, there are no merits in Ground 3. 

G. CONCLUSION 

102. For the reasons stated above, the Appeal is dismissed. 

I 03. · As to the question of costs, we are not minded to award costs against the 

Appellant. Among others, we are not satisfied that the Appellant has conducted 

its case in a frivolous or vexatious manner: see section 22(1) of the Administrative 

Appeals Board Ordinance (Cap. 442). 

104. Lastly, we thank Mr Stephen Wong and Mr Jay Koon for the Appellant 

and Ms Hermina Ng for the Commissioner for their assistance to the Bom·d. 

(signed) 

(Mr Jenkin Suen, SC) 

Deputy Chairman 

Administrative Appeals Board 
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Appellant: Represented by Mr Stephen Wong and Mr Jay Koon, Counsels 

instructed by Messrs. P.C. Woo & Co. 

Respondent: Represented by Ms Hermina Ng, Senior Legal Counsel 

Persons Bound by the decision appealed against: Acted in person (absent from 

the hearing) 
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